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The Downtown Los Angeles Property Owners Association hereby responds to the Notice of 
Memorandum in support of Petition for Writ of Mandate. Objection is hereby raised to the substance of 
the Notice, which fails to describe the relief sought. 

This Opposition is premised on the declarations of the Los Angeles Fashion District BID 
(“BID”) Executive Director Rena Leddy, the BID Finance Manager Jose Gonzalez, the BID’s IT 
Consultant Ivan Fernandez, Forensic Computer Expert Mike Kunkel, and fourteen (14) BID Board 
Members, including Mark Chatoff and Linda Becker, and the Declaration of Carol Humiston. In 
addition, nineteen (19) exhibits are incorporated into the Opposition. Because of the page limit, the 
substance of the declarations and exhibits may be summarized in the Memorandum of Points and 
Authorities, but the whole of the declaration is incorporated. 

Dated: May 28, 2019 Bradley & Gmelich llp 



Carol A. Humiston 

Attorneys for Respondent, DOWNTOWN LOS 
ANGELES PROPERTY OWNERS ASSOCIATION 
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THE EMAILS OF VOLUNTEER BOARD MEMBERS USING THEIR PRIVATE 
DOMAIN ON THEIR PRIVATE COMPUTERS ARE NOT “PUBLIC RECORDS” 

WITHIN THE “POSSESSION” OF THE BID.8 

A. BID Board Members’ Emails Are Not “Public Records” Under the CPRA.8 

B. BID Board Members’ Emails Are Not in the “Possession” of the BID.10 

CALIFORNIA LAW DOES NOT MANDATE THE RETENTION OF BID PUBLIC 
RECORDS, MUCH LESS RETENTION OF BID BOARD MEMBERS’ PRIVATE 
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AS A MATTER OF LAW AND PUBLIC POLICY, THE BOARD MEMBERS’ 

PRIVATE EMAILS ARE EXEMPT FROM DISCLOSURE UNDER THE CPRA AS 
AN INVASION OF PRIVACY AND SECURITY.13 

RISKIN HAS NOT MET HIS BURDEN OF ESTABLISHING THAT THE BID HAS 
FAILED TO DISCLOSE “PUBLIC RECORDS” IN THE BID’S “POSSESSION” IN 
RESPONSE TO MAY 17, 2017 AND JULY 31, 2017 CPRA REQUESTS, BUT 
UNDER ANY CIRCUMSTANCES, THEY DID NOT EXIST AS OF THE DATE 
REQUESTED.14 

A. Riskin’ s May 17,2017 CPRA Request and the BID ’ s Response Thereto.14 

B. Riskin’ s July 31, 2017 CPRA Request and the BID ’ s Response Thereto.14 

C. BID Board Members’ Email Are Not Discoverable as a “Public Record,” Nor Are 
They in the “Possession” of the BID, But Under any Circumstances, the BID 
Board Members Had No Emails Responsive to the May 17, 2017 CPRA Request, 

Subpart 1.15 

D. Mark Chatoff s Emails Are Not Discoverable as a “Public Record,” Nor Are They 
in the “Possession” of the BID, But Under any Circumstances, Mr. Chatoff Had 

No Emails Responsive to the May 17, 2017 CPRA Request, Subpart 2.15 

E. Linda Becker’s Emails Are Not Discoverable as a “Public Record,” Nor Are They 

in the “Possession” of the BID, But Under any Circumstances, Ms. Becker Had 
No Emails Responsive to the July 31,2017 CPRA Request, Subpart 7, And 
Therefore, There Was No Wrongful Failure to Disclose.16 

RISICIN’S JULY 7, 2017 REQUEST SEEKS EMAILS EXEMPT FROM 

DISCLOSURE UNDER THE DELIBERATIVE PROCESS PRIVILEGE.17 

A. Riskin’ s July 7, 2017 CPRA Request and the BID ’ s Response Thereto.17 


B. The Existing Emails Were Properly Withheld As Exempt from Disclosure Under 
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I. SUMMARY OF ARGUMENT 

Riskin has not met his burden of proving that the volunteer BID Board Members’ private emails 
are “public records” within the “possession” of the BID. As a matter of law, BID Board Members are 
not “public officials,” and therefore, their emails are not “public records” under the CPRA; furthermore, 
emails in their private domains on their private computers are not in the “possession” of the BID. 
Moreover, as a matter of law and public policy, disclosure of the emails of volunteer Board Members in 
their private domains on their private computers invades their right to privacy and security, and 
therefore, are exempt from disclosure under the CPRA. But under any circumstances, the BID 
accurately informed Riskin that there were no records responsive to his requests because there are no 
records responsive to his request. 

Likewise, notwithstanding Riskin’s shop-worn argument that there is no deliberative process 
privilege under the CPRA, and there is a public benefit in disclosure of BID emails with its renewal 
consultant because they evidence “illegal lobbying,” there is a deliberative process privilege under the 
CPRA. And the few emails that exist between the BID’s Finance Manager and the BID’S renewal 
consultant pertain to evaluating alternative special assessment methodologies which the BID’s 
Executive Director was required to recommend to the BID Board —the quintessential example of the 
deliberative process exemption. The special assessment methodology that the Executive Director 
j ultimately recommended and that was adopted by the BID Board in open session, was made available to 
the public and detailed in the BID’s Management Plan. 

Risldn’s vow to “destroy” the BIDs and “terrorize” them with his CPRA requests 1 will have to 
wait for another day. 

II. STANDARD OF REVIEW 

On a Petition for Writ of Mandate, the Petitioner has the burden of proving that: (1) the record 
sought qualifies as a “public record,” within the meaning of California Government Code § 6252(e); and 


1 Just a few of Riskin’s violence-inciting rhetoric, including concededly false accusations of racist 
comments, demeaning and degrading caricatures of BID staff and Board Members, and general evidence 
of Riskin’s threatening personality, are attached hereto as Exhibit 1. 
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(2) the record is “in the possession of the agency.” See Anderson-Baker v. Superior Court, 31 Cal. App. 
5 th 528, 538 (2019); Board of Pilot Commissioners v. Superior Court, 218 Cal. App. 4 th 577, 597-98 
(2013); Consolidated Irrigation Dist. v. Sup. Ct., 205 Cal. App. 4 th 697, 708 (2012). The duty to 
disclose applies only when the Petitioner has satisfied both elements. See Anderson-Baker, supra, 31 
Cal. App. 5 th at 538; Consolidated Irrigation, supra, 205 Cal. App. 4 th at 708. 

III. THE LOS ANGELES FASHION DISTRICT BID 

As acknowledged by the Legislature in California Streets and Highways Code § 36601, Business 
Improvement Districts confer special benefits on our cities, including crime prevention, job creation, 
business attraction and retention, economic growth, and new investments in our cities. The Downtown 
Los Angeles Property Owners Association is a California nonprofit corporation-an “owners association” 
within the meaning of California Streets and Highways Code §36612—which manages the Fashion 
District Property Business Improvement District (“BID”) under contract with the City of Los Angeles 
(Exhibit 2). The BID was first established in 1996, pursuant to California Streets and Highways Code 
§§ 36600 et seq. Thereafter, the real property owners within the BID have voted to renew the BID, most 
recently effective January 1, 2019, for an additional eight (8) years. See Leddy Decl., 3; Exhibit 2. 

The BID is managed on a day-to-day basis by Executive Director Rena Leddy. There is a 15- 
member volunteer Board of Directors. There are currently 2,286 privately-owned real property parcels 
and twenty-one (21) publicly-owned real property parcels who receive special benefit from the BID. 

See Leddy Deck, 16. 

The purpose of the BID is to provide programs, services, and special benefits to real property 
parcels within the boundaries of the BID, with the intent to improve economic development, increase 
building occupancy and lease rates, encourage new business development, attract residential/hotel 
business and services, attract office, retail and residential tenants, attract retail and wholesale customers, 
among others. The Declaration of Ms. Leddy details those programs, services and special benefits. See 
Leddy Deck, ^ 4; Exhibit 2. 

In order to finance the programs and services provided to benefit the real property parcels within 
the BID boundaries, a special assessment is levied against each parcel on a yearly basis. California 
Constitutional law mandates that the amount of that special assessment not be based on property value. 
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1 Instead, the special assessment must be commensurate with the special benefit each real property parcel 

2 receives. There are three criteria on which the special assessment can be levied: (1) lot square footage; 

3 (2) street (or alley) front footage; and (3) building square footage. However, what weight is to be given 

4 to each of these three criteria is a policy decision within the discretion of the BID property owners. In 

5 addition, where some real properties within the BID boundaries receive more services than others, it is a 

6 policy decision within the discretion of the BID to designate benefit zones, and the real property parcels 

7 within those benefit zones are assessed additional levies. See Leddy Decl., ^ 5. 
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IV. THE EMAILS OF VOLUNTEER BOARD MEMBERS USING THEIR PRIVATE 

DOMAIN ON THEIR PRIVATE COMPUTERS ARE NOT “PUBLIC RECORDS” 

WITHIN THE “POSSESSION” OF THE BID. 

A. BID Board Members’ Emails Are Not “Public Records” Under the CPRA. 

In a very shallow legal analysis, Riskin invokes City of San Diego v. Superior Court, 2 Cal. 5 th 8 
(2018), for the proposition that the emails of the BID’S volunteer Board Members from their private 
email domains on their private computers are public records subject to disclosure under the CPRA. City 
of San Diego, supra, is a font of guidance as to how this Court can and must evaluate what constitutes a 
“public record.” 2 However, City of San Diego, supra, is factually and legally distinguishable, and does 
not compel the disclosure of the volunteer BID Board Members’ emails from their private email 
domains on their private computers. 

The issue presented in City of San Diego, supra, was whether a City employee’s use of a 
personal email account to communicate about the conduct of public business is subject to disclosure 
under the CPRA. Id. at 614. The City had argued that the definition of “local agency” did not include 
government employees, whereby the definition of a state agency did (“every state.. .officer”), and 
therefore, local agency employees were not included in the CPRA. Id. at 621. The Court rejected this 
contention, concluding that the express enforcement provision of the CPRA referred to “public officials” 
and therefore, because government employees are “public officials,” they are presumed to be included in 

2 This decision was entered July 25, 2018, after the CPRA requests at issue here. Before the City 
of San Diego, supra, decision, both Tracy Press v. City of Tracy, 164 Cal. App. 4 th 1290 (2008), and 
Smith v. City of San Jose, 225 Cal. App. 4 th 75 (2014), held that emails in public employees’ private 
email accounts were not public records. 
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the definition of “local agency.” Id. at 622. Further, the Court acknowledged that “[a]n agency’s actual 
or constructive possession of records is relevant in determining whether it has an obligation to search 
for, collect, and disclose the material requested.” Id. at 623. The California Supreme Court’s express 
statement as to the import of its decision was this: 

“In light of these principles, and considering section 6252, subdivision (e) in the context 
of the Act as a whole [citations omitted], we conclude a city employee’s communications related 
to the conduct of public business do not cease to be public records just because they were sent or 
received using a personal account.” Id. at 625 [emphasis added]. 

The City of San Diego case is not dispositive here because it is factually distinguishable in a 
definitive aspect. California Streets and Highways Code § 36606 is clear that BIDs are not public 
entities, and even more specifically, BID Board Members are, as a matter of law, not “public officials.” 
Specifically, California Streets and Highways Code § 36612 expressly provides: 

“An owners’ association is a private entity and may not be considered a public entity for 
any purpose, nor may its board members or staff be considered to be public officials for any 
purpose .” [Emphasis added.] 

Further, California Streets and Highways Code § 36603.5 expressly provides, “Any 
provision of this part that conflicts with any other provision of law shall prevail over the other provision 
of law, as to districts created under this part.” Therefore, even had language in the CPRA attempted to 
make BID Board Members “public officials,” which it does not, Section 36612 would control and BID 
Board Members would not be “public officials” under the CPRA. 

Simply put, BID Board Members are not “public officials,” and the California Supreme Court’s 
analysis in City of San Diego, supra, is premised on the CPRA’s application to “public officials.” 
Consequently, City of San Diego, supra, cannot be relied on to argue that volunteer BID Board 
Members’ emails are writings under the CPRA. 

But in addition to the express language in California Streets and Highways Code § 36612, a 
common sense reading of the City of San Diego, supra, decision would preclude a conclusion that the 
emails of the volunteer BID Board Members are public records. Of singular importance, the City of San 
Diego, supra, decision was repetitively premised on the fact that emails of the “public officials” on their 
private computers were within the constructive possession of the City of San Diego because they were 
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1 employees of the City, a public entity . 3 

2 In this case, the BID’s Board Members are volunteers, not employees. They receive no 

3 remuneration, financial or otherwise, for their service. The BID does not pay for the BID Board 

4 Members’ computers, their internet access, or their domain names, nor does the BID reimburse for the 

5 costs relating thereto. The BID does not provide the BID Board Members with a computer or access to 

6 a BID computer. The BID has no right to control the private email domains and private computers of 

7 volunteer Board Members; nothing requires the Board Members to disclose or maintain their emails. 

8 The BID does not have actual or constructive possession of volunteer Board Members’ emails under 

9 their private domains on their private computers. The BID Board Members’ emails are not on the BID’s 

10 server, and neither the BID nor its contract IT have access to the BID Board Members’ emails. Neither 

11 the BID nor Ms. Leddy has the power or authority to manage, direct or oversee the volunteer Board 

12 Members, much less their private emails and private computers. The Board Members’ emails on their 

13 private computers are not owned, used, maintained, created by or obtained by the BID, for a BID 

14 purpose or otherwise. See Leddy Decl., f 25; Becker, Chatoff, Haverim, Hirsh, Kaspszak, Keller, 

15 Korbatov, Kwon, Levy, Lewenstein, Luster, Rosen, Sale, Wachtel Decls., f 4; Exhibits 5 and 6. 4 

16 Volunteer BID Board Members’ emails on their private domains on their private computers are 

17 not “public records” under San Diego Superior Court, supra. Therefore, the BID cannot be compelled 

18 to disclose volunteer Board Members’ emails, and the Petition for Writ of Mandate should be denied. 

19 B. BID Board Members’ Emails Are Not in the “Possession” of the BID. 

20 Subsequent to City of San Diego, supra, Anderson-Baker v. Superior Court, 31 Cal. App. 5 th 528 

21 

22 3 See Id. at 618 [“prepared by an employee acting or purporting to act with the scope of his or her 
employment”]; Id. at 616 [“Employees' communications”]; Id. at 619 [“If an agency employee”]; Id. at 

23 620 [“individual officers and employees”]; Id. at 621 [“When employees”]; Id. [“A writing prepared by 

24 a public employee.. .using the employee's personal account”]; Id. [“although employees”]; Id. at 623 
[“located in an employee's personal account.. .retained by a public employee.. .employee's personal 

25 account”]; Id. at 623 [“located in an employee's personal 

account.... public employee.. .employee's personal account”]; Id. at 624 [“their own employees”]; Id. at 

26 625 [“city employee's communications”]; Id. at 628 [“employees' nongovernmental 
^ accounts... employees in question... rely on these employees”]. 

2 £ 4 One of the Board Member in 2017 was an owner representative who resigned from the Board 

in March 2017. See Leddy Deck, 129. 

_ 10 _ 

OPPOSITION TO PETITION FOR WRIT OF MANDATE 




Bradley > * Gmelich l 


1 (2019), further confirmed that a public entity has no duty to disclose “writings” that are not wit hin its 

2 possession or control. In Anderson-Baker, the petitioner sought to compel the City of Los Angeles to 

3 disclose electronically-stored data relating to vehicles impounded by private towing companies at the 

4 request of the LAPD. Id. at 530. Privately owned towing companies contracted with the City of Los 

5 Angeles, and the towing companies were required to enter towing data into a database that is owned and 

6 maintained by a private data storage entity. Id. at 531. The City of Los Angeles contract provided that 

7 the City could inspect the data with 24 hours’ notice, and that LAPD officers were entitled to examine, 

8 inspect and copy any record kept by the private towing companies. Id. The City of Los Angeles 

9 declined to produce the data requested by the petitioner pertaining to vehicles towed by the LAPD on 

10 the grounds that the City did not have possession of the data because it did not own or maintain the data. 

11 Id. at 533. 

12 On Petition for Writ of Mandate, the petitioner argued that the records were in the possession of 

13 the City, for purposes of the CPRA, because the City had access to the data. Id. at 535. The City argued 

14 that the petitioner had failed to establish that the City had actual or constructive possession of the data— 

15 to wit, the City had no physical possession of the data, did not input the data, cannot add or delete data, 

16 cannot manipulate the data, did not control what data was entered into the database, and the database 

17 was not stored on the City’s servers. Id. at 536-37. 

18 The trial court, Hon. Judge Am y D. Hogue, did not address whether the data constituted a public 

19 record. Instead, she concluded that the petitioner had not met its burden of establishing that the City had 

20 possession or control over the data, and therefore, the petitioner’s request for a writ of mandate was 

21 denied. Id. at 537. 

22 The Court of Appeals affirmed. Id. at 541. The Appellate Court concluded that the right to 

23 access records is insufficient to establish constructive possession. Id. at 539. “For purposes of the 

24 CPRA, the term ‘constructive possession’ means the ‘the right to control the records.’” Id. at 540, citing 

25 City of San Jose, supra. “The term ‘control’ is generally defined as ‘the power or authority to manage, 

26 direct or oversee.’” Id. at 540. The Appellate Court cited to FOIA case law, which concludes that only 

27 records that an agency has “in fact [created] or obtained], and not to records which merely could have 

28 been obtained,” are subject to disclosure. Id. at 540. The Court concluded that the City might have a 
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duty under the CPRA to disclose data it had actually extracted from the data base and used for a 
governmental purpose, but simply because the City has the authority to access the data did not make that 
data in the possession or control of the City. Id. at 541. 

Here again, the BID does not have possession or control of volunteer Board Members’ emails 
under their private domains on their private servers. See Leddy Deck, 125; Becker, Chatoff, Haverim, 
Hirsch, Kaspszalc, Keller, Korbatov, Kwon, Levy, Lewenstein, Luster, Rosen, Sale, Wachtel Decls., f 4; 
Exhibits 5 and 6 . Therefore, the BID cannot be compelled to disclose Board Members’ emails, and the 
Petition for Writ of Mandate should be denied. 

V. CALIFORNIA LAW DOES NOT MANDATE THE RETENTION OF BID PUBLIC 
RECORDS. MUCH LESS RETENTION OF BID BOARD MEMBERS’ PRIVATE 
EMAILS. 

California law does not require that a BID retain “public records” for any specified time period. 
The CPRA contains no public records retention requirement. California Streets and Highways Code 
§§36606 el seq., contains no public records retention requirement for a BID. Moreover, contrary to the 
express factually inaccurate representation by Riskin, the Agreement to administer the Fashion District 
BID does not contain a public records retention requirement, much less an email retention requirement. 
See Letty Deck, 126; Exhibit 2. 

California law does expressly require that certain public entity records be maintained, for 
example, California Government Code § 34090 [Destruction of City records]. But it is important to note 
that even California Government Code § 34090 provides that public records, wherein there is no express 
statutory retention mandate, need not be maintained “after the same is no longer required.” See 
Cal.Govt.C. § 34090. 

The California Attorney General has opined that a “public record” subject to the state’s records 
retention statutes is “a thing which constitutes an objective lasting indication of a writing, event or other 
information, which is in the custody of a public officer and is kept either ( 1 ) because a law requires it to 
be kept or ( 2 ) because it is necessary or convenient to the discharge of the public officer’s duties and 
was made or retained for the purpose of preserving its informational content for future reference.” 64 
Ops.Cal.Atty.Gen. 317 (1981). 
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The BID is not a public entity. See Cal.St.&High.C. § 36603.5. There is no express statutory 
requirement that a public entity retain emails, much less a BID and its volunteer Board Members. 
Therefore, any claim by Riskin that the BID has wrongfully withheld emails because its Board Members 
have not retained them lacks legal merit, and the Petition for Writ of Mandate should be denied. 

VI. AS A MATTER OF LAW AND PUBLIC POLICY. THE BOARD MEMBERS’ PRIVATE 
EMAILS ARE EXEMPT FROM DISCLOSURE UNDER THE CPRA AS AN INVASION 
OF PRIVACY AND SECURITY 

The declaration of Mike Kunkel, a computer forensic specialist with vast experience in the 
public and private sector, explains in detail the security and privacy issues associated with producing the 
volunteer BID Board Members’ emails. Every document created on an electronic device, like a 
computer, has meta data imbedded in it. The meta data that constitutes the internet routing header can 
be used to compromise the device on which the email is created and the exchange server from which it 
was sent. Knowledge of the IP address creates a target for computer intrusion and cyberattack. 

Likewise, knowledge of the name of the exchange server, depending upon the server, creates a target for 
computer intrusion and cyberattack. See Kunkel Deck, 7-14; Exhibits 11 and 12. Further, meta data 
is often cited as evidence of the legitimacy or authenticity of an email, but this is a fallacy, because an 
email can be altered without altering its meta data. See Kunkel Deck, f 15; Exhibits 13, 14, 15, and 16. 

Simply put, emails contain meta data that can be used to compromise the device on which the 
email is created and the exchange server from which it was sent. See Kunkel Deck, If 12. Riskin posts 
all emails the BID provides him on the internet, exponentially exposing the volunteer Board Members to 
not only the security risk of Riskin and the individuals he incites with his abuse and lies, but also 
hackers who have no interest in the BID. See Leddy Deck, If 24; Exhibit 1. 

There is no justification for subjecting volunteer BID Board Members to the privacy and security 
threat that a request for private emails from a private computer constitutes. As a matter of law and 
public policy, any request by Riskin for emails from volunteer Board Members on their private email 
domains on private computers must be denied. 
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FAILED TO DISCLOSE “PUBLIC RECORDS” IN THE BID’S “POSSESSION” IN 

RESPONSE TO HIS MAY 17. 2017 AND JULY 31, 2017 CPRA REQUESTS. BUT 

UNDER ANY CIRCUMSTANCES. THEY DID NOT EXIST AS OF THE DATE 

REQUESTED. 

A. Riskin’s May 17, 2017 CPRA Request and the BID’s Response Thereto. 

On May 17, 2017, Riskin emailed three (3) CPRA requests. Riskin’s Petition and Memorandum 
would appear to challenge the BID’s response to Request 1 (“All emails between anyone at the BID and 
anyone at either southpark.la, dlanc.com, or anyone at either the South Park BID or DLANC using any 
email address whatsoever, from January 1,2016 through May 15, 2017.”) and Request 2 (“All emails in 
the possession of Mark Chatoff from 2017 that relate in any way to the operations of the BID.”) See 
Leddy Decl., Iflj 20, 30; Exhibit 17. 

As more fully set forth in the declaration of Ms. Leddy, records were produced in response to 
Request 1; wherein any emails were not produced that may have previously existed, it was because they 
were no longer in the possession of the BID. See Leddy Deck, flf 19-20; Fernandez Deck, 3-5. 

Riskin was advised by Ms. Leddy that there were no responsive records to Request 2. See Leddy Deck, 
IHf 20, 30; Exhibit 17. 

B. Riskin’s July 31. 2017 CPRA Request and the BID’s Response Thereto 

On July 31, 2017, Riskin emailed seven (7) CPRA requests. Riskin’s Petition and Memorandum 
would appear to challenge the BID’s response to Request 7 (“I’d like copies of all 2017 emails in the 
possession of Linda Becker that relate to the operation of the BID.”) See Leddy Deck, ff 22, 32; 

Exhibit 19. 

As more fully set forth in the declaration of Ms. Leddy, Riskin was advised there were no 
records responsive to this request. Weeks later, Riskin responded that since there had been an 
announcement of a meeting in August, Ms. Becker must have illegally deleted that email since it was 
not produced. Ms. Leddy advised that she would provide the email notice of the meeting, but that it had 
previously been produced to Riskin. Riskin responded that Ms. Leddy was essentially a liar about the 
existence of Ms. Becker’s emails, and continued his shop-worn lecture about his understanding of the 
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deliberative process privilege. Ms. Leddy explained that the BID does not require employees or Board 
Members to save or archive emails, nor does the CPRA; further when emails exist at the time of a 
request, unless exempt from disclosure, they are produced, but the BID will not require a retention of 
emails “simply because you have made a demand that any individual or the BID as a whole retain 
emails.” See Leddy Decl., 22, 32; Exhibit 19. 

C. BID Board Members’ Email Are Not Discoverable as a “Public Record,” Nor Are 
They in the “Possession” of the BID, But Under any Circumstances, the BID Board 
Members Had No Emails Responsive to the May 17, 2017 CPRA Request 1. 

The BID did produce records in response to the May 17, 2017 CPRA Request 1. See Leddy 
Decl., 19-20; Fernandez Decl., *( ,: 3-5. The BID produced no emails in the possession of the BID 
Board Members in response to Request 1 because there were none to produce. See Becker, Chatoff, 
Haverim, Hirsh, Kaspszak, Keller, Korbatov, Kwon, Levy, Lewenstein, Luster, Rosen, Sale, Wachtel 
Decls., Tf 5. Therefore, the Petition for Writ of Mandate should be denied. 

D. Mark ChatofEs Emails Are Not Discoverable as a “Public Record,” Nor Are They 
in the “Possession” of the BID, But Under any Circumstances, Mr. Chatoff Had No 
Emails Resnonsive to the May 17, 2017 CPRA Request 2. 

Riskin was told that there were no responsive emails to the May 17, 2017 CPRA Request 2. See 
Leddy Decl., f 20. As more fully set forth in the declaration of Mr. Chatoff filed herewith, he is the 
owner of the California Flower Mall, a real property parcel within the jurisdiction of the BID, and has 
served on the BID’s Board off and on since 1996. Mr. Chatoff explains in detail that on May 17, 2017, 
he had no emails in his possession that pertained to the business of the BID, and he has explained why 
he did not in his declaration. 5 He did not delete emails because Riskin requested them. Moreover, an 
email from Estella Lopez from the Central City East Association regarding the potential Skid Row 
Neighborhood Council would have nothing to do with his role as a BID Board Member. 'While Mr. 
Chatoff might personally have an interest in the formation of the Skid Row Neighborhood Council 


5 Furthermore, Riskin has no legal right to instruct Mr. Chatoff not to delete his emails, and Mr. Chatoff 
has no legal duty to comply. And when a requests seeks disclosure of records on a particular day, that 
request pertains to records in existence on that day, not the next day, nor three weeks later. 
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because of the location of his real property within its proposed boundaries, not all real property owners 
in the BID were within the proposed boundaries. The BID would have no jurisdiction over the 
formation or lack of formation of the Skid Row Neighborhood Council . The Skid Row Neighborhood 
Council was not an issue for the BID Board, and was not BID business. Nonetheless, Mr. Chatoff did 
not have Ms. Lopez’s email or Ms. Leddy’s email as of May 17, 2017 either. See Chatoff Decl., 5, 
9-14; Leddy Decl., 127. Therefore, the Petition for Writ of Mandate should be denied. 

E. Linda Becker’s Emails Are Not Discoverable as a “Public Record,” Nor Are They in 
the “Possession” of the BID, But Under any Circumstances, Ms. Becker Had No 
Emails Responsive to the July 31, 2017 CPRA Request 7. 

Riskin was told there were no responsive emails to the July 31,2017 CPRA Request 7. See 
Leddy Decl., 122. As more fully set forth in the declaration of Ms. Becker, at the time of Riskin’s July 
31, 2017 request for all 2017 emails in her possession that relate to the operation of the BID, Ms. Becker 
had no 2017 emails in her possession that relate to the operation of the BID. She did not delete emails 
because Riskin requested them. See Becker Decl., 9-10. 

Ms. Becker had one email (Exhibit 9 will be provided to the Court for in camera inspection) 
from an employee of the BID, but it does not relate to the operation of the BID, was not a memorial of 
an official transaction for public reference, and was not necessary or convenient to Ms. Becker as a BID 
Board Member. See Becker Decl., 19. Simply put, Ms. Becker had one email within the requested time 
period, but it its content does not relate “to the conduct of the public’s business” (City of San Diego, 
supra, 2 Cal. 5 th at 616), and therefore, is not a “public record.” 6 Therefore, the Petition for Writ of 
Mandate must be denied. 


6 Moreover, Riskin’s claim that Ms. Becker or Ms. Leddy must be lying because he knows there was an 
email advising of an Board meeting after July 31, 2017 (See Leddy Decl., 22), not only does not prove 
possession by Ms. Becker of discoverable emails, it is a non sequitur. A July 31, 2017, CPRA request 
cannot seek public records that are not in existence at the time of the request, and there is no con tinuing 
duty to disclose public records. Unlike the Brown Act (Cal.Govt.C. § 54954.1), the CPRA does not 
provide for a standing or continuing request for documents that may be generated in the future. 
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VIII. RISKIN’S JULY 7. 2017 REQUEST SEEKS EMAILS EXEMPT FROM DISCLOSURE 

UNDER THE DELIBERATIVE PROCESS PRIVILEGE. 

A. Riskin’s July 7, 2017 CPRA Request and the BID’s Response Thereto. 

On July 17, 2017, Riskin emailed four (4) CPRA requests. Buskin’s Petition and Memorandum 
would appear to challenge the BID’s response to Request 2 (“I’d like to see all emails between anyone at 
UPC and anyone at the BID (staff and board) exclusive of you from January 1, 2017 through whenever 
you comply with this request. I need these in either native format with attachments included or in that 
specific PDF format you use which includes embedded attachments.”) See Leddy Decl, ^ 21; 31; 
Exhibit 18. 

As more fully set forth in the declaration of Ms. Leddy, Riskin was advised that the deliberative 
process privilege was being invoked, but any non-exempt information that could be reasonably 
segregated would be produced in the next two weeks. Mr. Riskin responded that “claims of 
‘deliberative process” as an exemption cannot stand up to the primacy of the public interest in 
understanding how the BID and UPC lobby the City in support of the various ordinances which must be 
passed by Council to renew your BID. I hope you will take the statements in LAMC 48.01 about this 
interest into account before making any claims about the public interest in withholding these 
communications. As I’m sure you’re aware, ‘public interest’ is not an exemption allowed by CPRA and 
Section 6255(a) requires a weighing of interests.” Ms. Leddy responded that “I have determined again 
that the exemption raised applies.” After a diligent search, no responsive records were produced because 
all existing records fell within the deliberative process privilege. Close to 1 'A months later, Mr. Riskin 
emailed, “If you’ve decided to do a proper search with respect to this request, can you please supply the 
result in a native email format rather than as a PDF?” No response was made to this email. 7 See Leddy 
Deck, ff 21, 301 Exhibit 18. 


7 As explained in Ms. Leddy’s declaration, after dealing with Riskin’s increasingly abusive behavior and 
need for continuous attention over the years, interaction with Riskin was limited to mandated 
communications regarding CPRA requests, and refusing to engage in his pontification about the law, his 
distorted version of the facts, and his accusations of illegal lobbying. See Leddy Deck, f 28. 
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B. The Existing Emails Were Properly Withheld As Exempt from Disclosure Under 


2 the Deliberative Process Privilege. 

3 The seminal case on the deliberative process exemption to the CPRA is Times Mirror Co. v. 

4 Superior Court, 53 Cal. 3d 1325 (1991). There, the request at issue was for the Governor’s appointment 

5 schedules and calendar. The Governor argued that the disclosure would jeopardize his decision-making 

6 or his “deliberative process.” Acknowledging there was not a plethora of CPRA precedent on the 

7 deliberative process privilege, the Court looked to the deliberative process exemption under the Federal 

8 FOIA. After an exhaustive review of FOIA case law, the Supreme Court held that the Governor’s 

9 appointment schedules and calendars were not subject to the CPRA and that the public interest in 
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withholding disclosure is “considerable.” It characterized the deliberative process exemption as intended 
to ensure frank discussion of policy matters that would be hampered if the decision maker was forced 
“to operate in a fishbowl.” Id. 

“To prevent injury to the quality of executive decisions, the courts have been particularly 
vigilant to protect communications to the decision maker before the decision is made. Accordingly, 
the ... courts have uniformly drawn a distinction between pre-decisional communications, which are 
privileged [citations]; and communications made after the decision and designed to explain it, 
which are not.. ..Usually the information is sought with respect to past decisions; the need is even 
stronger if the demand comes w hi le policy is still being developed.” Id. at 1341. 


The Court explained that the focus is less on the nature of the records sought and more on the 
effect of the records' release. 

“The key question in every case is ‘whether the disclosure of materials would expose an 
agency's decision making process in such a way as to discourage candid discussion within the 
agency and thereby undermine the agency's ability to perform its functions.’ [Citation.] Even if 
the content of a document is purely factual, it is nonetheless exempt from public scrutiny if it is 
‘actually ... related to the process by which policies are formulated’ [Citation] or ‘inextricably 
intertwined’ with ‘policy-making processes.”’ Id. at 1342. 


California First Amendment Coalition v. Superior Court , 67 Cal. App. 4th 159, 170 (1998), 
characterized the import of Times Mirror as concluding that “the quality of decision making suffers 
when the deliberative process is prematurely exposed to public scrutiny.” 

“There are essentially three policy bases for this privilege. First, it protects creative debate 
and candid consideration of alternatives within an agency, and, thereby, improves the quality of 
agency policy decisions. Second, it protects the public from the confusion that would result from 
premature exposure to discussions occurring before the policies affecting it had actually been 
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settled upon. And third, it protects the integrity of the decision-making process itself by co nf irming 
that ‘officials should be judged by what they decidedQ not for matters they considered before 
making up their minds.’” 

Recently, in Labor & Workforce Development Agency v. Superior Court, 19 Cal. App. 5th 12 
(2018), the Court of Appeals reaffirmed that the Times Mirror decision and its rational remain good law. 
Id. at 16. Moreover, of interest here, the Court rejected the contention that communications with third 
parties—outside the public agency—are not encompassed in the deliberative process exemption under 
the CPRA. Id. at 37. 

Here, the Board Members have expressly declared that they had no email communications with 
UPC as of July 7, 2017. See Becker, Chatoff, Haverim, Hirsh, Kaspszalc, Keller, Korbatov, Kwon, 

Levy, Lewenstein, Luster, Rosen, Sale, Wachtel Decls., | 6. 

As explained in detail in the declaration Ms. Leddy, and the declaration of BID Finance Manager 
Jose Gonzalez, the emails at issue here (Exhibit 10 to be filed with the Court for in camera inspection), 
were not disclosed because they pertained to pre-decisional policy matters discussed with the BID’S 
contract renewal consultant, Urban Place Consulting Inc. (Exhibit 3), regarding the BID renewal 
process. As explained in detail by Ms. Leddy’s declaration, there were a number of discretionary issues, 
most importantly the special assessment methodology for the renewal of the BID, on which Ms. Leddy 
was required to make recommendations to the BID Board, and Urban Place Consulting was critical in 
that process. The BID ultimately adopted the policy recommendations of Ms. Leddy at its August 3, 

2017 Board meeting (Exhibits 7 and 8 are the Board meeting Agenda and Minutes, respectively); those 
policy decisions were incorporated in detail into the Management Plan (Exhibit 4). All of the policy 
recommendations Ms. Leddy ultimately made, as well as the reasons therefore, are contained in the 
publicly-available BID Management Plan (Exhibit 4). Further, a review of the emails submitted to the 
Court for in camera inspection discloses that Riskin’s “public benefit” in disclosing lobbying violations 
is without merit. See Leddy Decl., ^ 7-17,23; Gonzalez Deck, 2-4; Exhibits 4, 7, 8, and 10. 

Specifically, as explained in detail in Ms. Leddy’s declaration, to achieve the goal of providing 
the best possible programs and services to each of the BID’s more than 2,000 real property owners at the 
most equitable and reasonable price, she required the expertise and input of Urban Place Consulting 
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Group Inc. Free communication between and among the BID and Urban Place Consulting Group Inc. 
was critical to consideration of alternative special assessment methodologies. It is Ms. Leddy’s opinion, 
based upon her knowledge of and experience in the BID renewal process, that making pre-decisional 
emails to and from Mr. Gonzalez public would have profoundly impacted the BID renewal process, 
most significantly, creating conflict among the real property owners in the BID and between the real 
property owners and Ms. Leddy, over various potential special assessment methodologies when they 
were still in the formative or tentative stages, most of which were ultimately rejected. See Leddy Deck, 
T17-17,23. 

The interest in preserving the confidentiality of Mr. Gonzalez’ pre-decisional email 
communications with Urban Place Consulting Group Inc. outweighs the public interest in disclosure. 
Riskin’s braggadocio that he has filed a complaint against Ms. Leddy with the City of Los Angeles 
Ethics Commission (Exhibit 1) does nothing to support his claim of public benefit; it is apparent from 
the em a ils between Mr. Gonzalez and the UPC that they have nothing to do with illegal lobbying. 
Therefore, the Petition for Writ of Mandate should be denied. 

IX. CONCLUSION 


For the following reasons, the Petition for Writ of Mandate should be denied. 
Dated: May 28,2019 Bradley &G hllp\ 



Barry A. Bra 
Carol A. Humiston 
Attorneys for Respondent 


20 


OPPOSITION TO PETITION FOR WRIT OF MANDATE 




1 


PROOF OF SERVICE 


2 

3 

4 

5 

6 

7 

8 
9 


A 

10 

3 

11 

X 


u 

12 

w 

S 

13 

O 

14 

$ 

15 

>* 


3 

16 

Q 



17 

Pa 


CO 

18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


Adrian Riskin vs. Downtown Los Angeles Property Owners Association 
Case No. BS174792 

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

At the time of service, I was over 18 years of age and not a party to this action. I am employed 
in the County of Los Angeles, State of California. My business address is 700 North Brand Boulevard, 
10th Floor, Glendale, CA 91203-1202. 

On May 28, 2019,1 served true copies of the following document(s) described as on the 
interested parties in this action as follows: 

Abenicio Cisneros, Esq. 

Abenicio Cisneros, Attorney at Law 
2443 Fillmore Street, Suite 380-7379 
San Francisco, CA 94115 
Telephone: 707-653-0438 
E-Mail: acisneros@capublicrecordslaw.com 
Plaintiff, ADRIAN RISKIN 


BY MAIL: I enclosed the document(s) in a sealed envelope or package addressed to the persons 
at the addresses listed in the Service List and placed the envelope for collection and mailing, following 
our ordinary business practices. I am readily familial' with Bradley & Gmelich LLP's practice for 
collecting and processing correspondence for mailing. On the same day that correspondence is placed 
for collection and mailing, it is deposited in the ordinary course of business with the United States Postal 
Service, in a sealed envelope with postage fully prepaid. 

BY E-MAIL OR ELECTRONIC TRANSMISSION: Based on a court order or an agreement 
of the parties to accept service by e-mail or electronic transmission, I caused the document(s) to be sent 
from e-mail address iaristakesyan@bglawyers.com to the persons at the e-mail addresses listed in the 
Service List. I did not receive, within a reasonable time after the transmission, any electronic message 
or other indication that the transmission was unsuccessful. 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct. 

Executed on May 28, 2019, at Glendale, California. 
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Karl Olson, Esq. 

Cannata, O’Toole, Fickes & Almazan, LLP 
100 Pine Street, Suite 350 
San Francisco, CA 94111 
Telephone: 415-409-9800 
Plaintiff, ADRIAN RISKIN 




